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STAFF REPORT 
Rule 315 – Federal Clean Air Act Section 185 Penalty 

 
I. PURPOSE OF STAFF REPORT  

A staff report serves several discrete purposes.  Its primary purpose is to provide a summary and 
background material to the members of the Governing Board.  This allows the members of the 
Governing Board to be fully informed before making any required decision.  It also provides the 
documentation necessary for the Governing Board to make any findings, which are required by law to 
be made prior to the approval or adoption of a document.  In addition, a staff report ensures that the 
correct procedures and proper documentation for approval or adoption of a document have been 
performed.  Finally, the staff report provides evidence for defense against legal challenges regarding 
the propriety of the approval or adoption of the document. 
 
II. EXECUTIVE SUMMARY  

The Antelope Valley Air Quality Management District (AVAQMD) originally adopted Rule 315 – 
Federal Clean Air Act Section 185 Penalty on February 15, 2011.  The AVAQMD submitted Rule 315 
to the California Air Resources Board (CARB) on March 3, 2011 requesting inclusion in the State 
Implementation Plan (SIP), and CARB submitted Rule 315 to the United States Environmental 
Protection Agency (USEPA) on April 22, 2011 as a revision to the State Implementation Plan (SIP).  
USEPA made a finding of completeness on May 19, 2011, which reset the sanction clock, but not the 
Federal Implementation Plan (FIP) clock.  The AVAQMD is now amending Rule 315 to include 
additional provisions at the request of USEPA to make the rule approvable and eliminate the 
possibility of sanctions as well as a FIP.  A public hearing to consider the proposed amendment of Rule 
315 was noticed for September 20, 2011.  This hearing was continued to the October 18, 2011 
Governing Board Meeting to address substantive comments from CARB and USEPA. 

Rule 315 was adopted to implement a mandatory penalty pursuant to Section 185 of the Federal Clean 
Air Act (42 U.S.C. §7511d) within the AVAQMD portion of the Southeast Desert Modified Air 
Quality Maintenance Area (AQMA).  42 U.S.C. 7511d (Federal Clean Air Act Section 185, or Section 
185) requires the imposition of a penalty of $5,000 per ton (adjusted for inflation) on major facilities 
within ozone non-attainment areas that fail to meet the severe or extreme ozone attainment date unless 
such major facilities have reduced their ozone precursor emissions by twenty percent (20%) from a 
baseline amount.  The jurisdiction of the AVAQMD is located entirely within the AQMA which failed 
to meet the one-hour ozone standard on or before 2007.  Therefore the AVAQMD is subject to the 
provisions of Section 185.  The USEPA made a finding of a failure to submit a rule implementing the 
penalty provisions of Section 185 on January 5, 2010 (75 FR 232) which started a SIP 18 month 
sanction clock.  Potential sanctions include an increase in the new source review offset ratio and 
suspension of federal highway transportation funding.  Rule 315 was designed to implement the 
provisions of Section 185 and to stop the sanction clock upon approval of the submission by USEPA.  
The submission of Rule 315 was found to be complete by USEPA, which stopped the sanction clock, 
but not the FIP clock.  Under a FIP, USEPA, not the state, determines what steps must be taken to 
implement Section 185.  For the FIP clock to be turned off, USEPA must approve the SIP within 24 
months of publishing the finding of the rule as not approvable. 
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The AVAQMD is now amending Rule 315 to include a non-attainment area fee equivalency strategy, 
as provided by Section 172(e) of the Federal Clean Air Act.  Section 172(e) allows for alternative 
programs that are no less stringent than the mandated Section 185 program.  Under USEPA guidance, 
such programs may be either “fee equivalent” or “emissions equivalent” or a combination of both 
strategies.  This rule amendment proposes a “fee equivalent” program which will recognize funding 
from fee programs that are surplus to the SIP and are used for air quality improvement projects in the 
AVAQMD.  USEPA guidance requires fees collected under such program be directed towards the 
reduction of Oxides of Nitrogen (NOx) or Volatile Organic Compounds (VOC) emissions.  Such funds 
will be accumulated into a fee equivalency “tracking account” and used to offset the burden otherwise 
required under the Section 185 penalty collection approach.  This “fee equivalency” approach must be 
used to facilitate pollution reduction efforts, whereas the Federal Clean Air Act does not specify how 
Section 185 penalty revenues are to be used.  Therefore, this “fee equivalent” strategy will have a 
greater potential for an air quality benefit than the Section 185 penalty.   
 
 
III. STAFF RECOMMENDATION  

Staff recommends that the Governing Board of the AVAQMD adopt, after conducting a public hearing, 
a resolution approving the amendment of Rule 315 – Federal Clean Air Act Section 185 Penalty.  The 
proposed amendment of Rule 315 is necessary to implement the requirements of Section 185 of the 
Federal Clean Air Act, and to stop potential sanctions being imposed by the USEPA (as identified in 
75 FR 232, January 5, 2010) through the adoption of a non-attainment area fee equivalency strategy. 
 
The Governing Board of the Antelope Valley Air Quality Management District amended Rule 315- 
Federal Clean Air Act Section 185 Penalty on October 18, 2011. 
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IV. LEGAL REQUIREMENTS CHECKLIST  

The findings and analysis as indicated below are required for the procedurally correct amendment of 
Rule 315 – Federal Clean Air Act Section 185 Penalty.  Each item is discussed, if applicable, in 
Section V below.  Copies of documents are included in the appropriate Appendix. 
 
 

FINDINGS REQUIRED FOR 
RULES & REGULATIONS  
 
 X  Necessity 
 
 X  Authority 
 
 X  Clarity 
 
 X  Consistency 
 
 X  Non-duplication 
 
 X  Reference 
 
 X  Public Notice & Comment 
 
 X  Public Hearing 
 
 
REQUIREMENTS FOR STATE  
IMPLEMENTATION PLAN  
SUBMISSION (SIP):  
 
 X  Public Notice & Comment 
 
 X  Availability of Document 
 
 X  Notice to Specified Entities (State, 
Air Districts, USEPA, Other States) 
 
 X  Public Hearing 
 
 X  Legal Authority to adopt and 
implement the document. 
 
 X  Applicable State laws and 
regulations were followed. 
 
 
 
 
 

ELEMENTS OF A FEDERAL 
SUBMISSION  
 
 X  Elements as set forth in applicable 
Federal law or regulations. 
 
CALIFORNIA ENVIRONMENTAL 
QUALITY ACT REQUIREMENTS 
(CEQA): 
 
N/A Ministerial Action 
 
 X  Exemption 
 
N/A Negative Declaration 
 
N/A Environmental Impact Report 
 
 X  Appropriate findings, if necessary. 
 
 X  Public Notice & Comment 
 
 
SUPPLEMENTAL ENVIRONMENTAL 
ANALYSIS (RULES & REGULATIONS 
ONLY):  
 X  Environmental impacts of 
compliance. 
 
N/A  Mitigation of impacts. 
 
N/A  Alternative methods of compliance. 
 
 
OTHER:  
 
 X  Written analysis of existing air 
pollution control requirements 
 
N/A  Economic Analysis 
 
 X  Public Review 
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V. DISCUSSION OF LEGAL REQUIREMENTS  

A. REQUIRED ELEMENTS/FINDINGS  

This section discusses the State of California statutory requirements that apply to the proposed 
amendment of Rule 315.  These are actions, that need to be performed, and/or information, that 
must be provided in order to amend the rule in a procedurally correct manner. 

1. State Findings Required for Adoption of Rules & Regulations:  

Before adopting, amending, or repealing a rule or regulation, the AVAQMD Governing 
Board is required to make findings of necessity, authority, clarity, consistency, non-
duplication, and reference based upon relevant information presented at the hearing.  
The information below is provided to assist the AVAQMD Governing Board in making 
these findings. 

a. Necessity:   

The amendment of Rule 315 is necessary to implement the requirements of 
Section 185 of the Federal Clean Air Act, and to stop potential sanctions being 
imposed by the USEPA (as identified in 75 FR 232, January 5, 2010) through 
the adoption of a non-attainment area fee equivalency strategy. 

b. Authority:   

AVAQMD has the authority pursuant to California Health and Safety Code 
(H&S Code) §40702 to adopt, amend, or repeal rules and regulations. 

c. Clarity:   

The amendments are clear in that they are written so that the persons subject to 
the rule can easily understand the meaning. 

d. Consistency:   

Amended Rule 315 is in harmony with, and not in conflict with or contradictory 
to, any state law or regulation, federal law or regulation, or court decisions 
because Federal Clean Air Act Section 185 requires the imposition of a penalty 
of $5,000 per ton (adjusted for inflation) on major facilities within ozone non-
attainment areas that fail to meet the severe or extreme ozone attainment date 
unless such major facilities have reduced their ozone precursor emissions by 
twenty percent (20%) from a baseline amount.  The jurisdiction of the 
AVAQMD is located entirely within the AQMA which failed to meet the one-
hour ozone standard on or before 2007.  Therefore the AVAQMD is subject to 
the provisions of Section 185.   
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e. Non-duplication:   

Amended Rule 315 does not impose the same requirements as an existing state 
or federal law or regulation because the Federal Clean Air Act requires the 
AVAQMD to adopt a rule to implement the requirements of Section 185. 

f. Reference:  

AVAQMD has the authority pursuant to H&S Code §40702 to adopt, amend, or 
repeal rules and regulations. 

g. Public Notice & Comment, Public Hearing:   

Notice for the public hearing for the proposed amendment of Rule 315 was 
published August 18, 2011 for the September 20, 2011 Governing Board Meeting. 
This hearing was continued to the October 18, 2011 Governing Board Meeting.  
See Appendix “B” for a copy of the public notice.  See Appendix “C” for copies of 
comments, and AVAQMD responses. 

2. Federal Elements (SIP Submittals, Other Federal Submittals).  

Submittals to USEPA are required to include various elements depending upon the type 
of document submitted and the underlying Federal law which requires the submittal.  
The information below indicates which elements are required for the proposed 
amendment of Rule 315 and how they were satisfied. 

a. Satisfaction of Underlying Federal Requirements:  

The amendment of Rule 315 – Federal Clean Air Act Section 185 Penalty is 
subject to all the requirements for a SIP submittal because Section 185 itself is a 
mandatory SIP element.  Therefore the AVAQMD will request that Rule 315 be 
included in the SIP.  The criteria for determining completeness of SIP 
submissions are set forth in 40 CFR Part 51, Appendix V, 2.0. 

b. Public Notice and Comment: 

Notice for the public hearing for the proposed amendment of Rule 315 was 
published August 18, 2011 for the September 20 2011 Governing Board 
Meeting.  This hearing was continued to the October 18, 2011 Governing Board 
Meeting to address substantive comments from CARB and USEPA.  See 
Appendix “B” for a copy of the public notice. 

c. Availability of Document: 

A copy of proposed amended Rule 315 was made available to the public on 
August 4, 2011 and the accompanying draft staff report was made available to 
the public on August 12, 2011. 
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d. Notice to Specified Entities 

A copy of proposed amended Rule 315 was made available to all affected 
agencies, including but not limited to CARB and USEPA on August 4, 2011, 
and the accompanying draft staff report was made available to all affected 
agencies, including but not limited to CARB and USEPA on August 12, 2011.  
In addition, the District participated in conference calls with CARB and USEPA 
on July 14, 2011, August 26, 2011 and September 13, 2011. 

e. Public Hearing:   

A public hearing to consider the proposed amendment of Rule 315 was noticed 
for September 20, 2011.  This hearing was continued to the October 18, 2011 
Governing Board Meeting to address substantive comments from CARB and 
USEPA. 

f. Legal Authority to Adopt and Implement:   

The AVAQMD has the authority pursuant to H&S Code §40702 to adopt, 
amend, or repeal rules and regulations and to do such acts as may be necessary 
or proper to execute the duties imposed upon the AVAQMD. 

g. Applicable State Laws and Regulations Were Followed:   

Public notice and hearing procedures pursuant to H&S Code §§40725-40728 
have been followed.  See Section (V)(A)(1) above for compliance with state 
findings required pursuant to H&S Code §40727.  See Section (V)(B) below for 
compliance with the required analysis of existing requirements pursuant to H&S 
Code §40727.2.  See Section (V)(C) for compliance with economic analysis 
requirements pursuant to H&S Code §40920.6.  See Section (V)(D) below for 
compliance with provisions of the California Environmental Quality Act 
(CEQA). 

B. WRITTEN ANALYSIS OF EXISTING REQUIREMENTS  

H&S Code §40727.2 requires air districts to prepare a written analysis of all existing federal air 
pollution control requirements that apply to the same equipment or source type as the rule 
proposed for modification by the district.  Amended Rule 315 will implement the requirements 
of Section 185 of the Federal Clean Air Act, and stop potential sanctions being imposed by 
USEPA (as identified in 75 FR 232, January 5, 2010) through the adoption of a non-attainment 
area fee equivalency strategy.  Therefore the preparation of a written analysis of existing 
pollution control requirements that apply to the same equipment or source type is not required. 
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C. ECONOMIC ANALYSIS   

1. General   

Federal Clean Air Act Section 185 requires the imposition of a penalty of $5,000 per ton 
(adjusted for inflation) on major facilities within ozone non-attainment areas that fail to 
meet the severe or extreme ozone attainment date unless such major facilities have 
reduced their ozone precursor emissions by twenty percent (20%) from a baseline 
amount.  The jurisdiction of the AVAQMD is located entirely within the AQMA which 
failed to meet the one-hour ozone standard on or before 2007.  Therefore the AVAQMD 
is subject to the provisions of Section 185.  The USEPA made a finding of a failure to 
submit a rule implementing the penalty provisions of Section 185 on January 5, 2010 
(75 FR 232) which started a SIP 18 month sanction clock and a 24 month FIP sanction 
clock.  Potential sanctions include an increase in the new source review offset ratio and 
suspension of federal highway transportation funding.   

The AVAQMD originally adopted Rule 315 – Federal Clean Air Act Section 185 
Penalty on February 15, 2011.  The AVAQMD submitted Rule 315 to CARB on March 
3, 2011 requesting inclusion in the SIP, and CARB submitted Rule 315 to USEPA on 
April 22, 2011 as a revision to the SIP.  USEPA made a finding of completeness on 
May 19, 2011, which reset the sanction clock, but not the FIP clock.  The AVAQMD is 
now amending Rule 315 to include additional provisions at the request of USEPA to 
make the rule approvable and eliminate the possibility of sanctions, up to and including 
a FIP. 

The original version of Rule 315 allowed for aggregating the major facilities emissions 
in order to show the 20 percent reduction in emissions across the entire non-attainment 
area.  Using this aggregation method, and based on actual emissions to date, the 
AVAQMD did not expect any facilities to have to pay the penalty. 

The amendments remove the emissions aggregation method, and instead propose a non-
attainment fee equivalency strategy.  This fee equivalency strategy will establish a 
“Tracking Account” for those districts that are located wholly, or in part, in the AQMA 
(AVAQMD, Mojave Desert Air Quality Management District (MDAQMD), and South 
Coast Air Quality Management District (SCAQMD)).  The “Tracking Account” will be 
credited with actual expenditures of qualified programs designed to fund projects which: 
are surplus to the SIP for the Federal one-hour ozone standard; have been certified by 
the APCO, CARB, and the USEPA as being surplus to the SIP; and are designed to 
result in direct, or to facilitate future, VOC or NOx reductions within the District from 
uses as approved by USEPA.  The annual applicable expenditures made within the 
portions of the three districts that are within the AQMA together during a given 
calendar year shall be referred to as the “Combined AQMA Equivalency Tracking 
Account” for that calendar year.  The annual applicable penalties made within the 
portions of the three districts within the AQMA during a calendar year shall be referred 
to as the “Combined AQMA Penalties” for that calendar year.  The equivalency 
determination shall be made by subtracting the Combined AQMA Penalty from the 



 

8 AVAQMD Rule 315 
Final Staff Report, 11/29/11 

Combined AQMA Equivalency Tracking Account.  Any remaining balance greater than 
zero of the Combined AQMA Equivalency Tracking Account shall be carried over to 
subsequent years.  If the balance of the Combined AQMA Equivalency Tracking 
Account is less than zero, the APCO shall determine the penalty owed by each facility 
as a pro rata share. 

Under the proposed equivalency method, and based on actual emissions and applicable 
SIP-surplus revenues, the AVAQMD does not expect any facilities to have to pay the 
penalty. 

2. Incremental Cost Effectiveness  

Pursuant to H&S Code §40920.6, incremental cost effectiveness calculations are 
required for rules and regulations which are adopted or amended to meet the California 
Clean Air Act requirements for Best Available Retrofit Control Technology (BARCT) 
or “all feasible measures” to control volatile compounds, oxides of nitrogen or oxides of 
sulfur. 

Amended Rule 315 is not subject to incremental cost effectiveness calculations because 
this rule does not impose BARCT or “all feasible measures.” 

D. ENVIRONMENTAL ANALYSIS (CEQA) 

Through the process described below, it was determined that a Notice of Exemption would be 
the appropriate CEQA process for the proposed amendment of Rule 315.  

1. The amendment of Rule 315 meets the CEQA definition of “project.” They are 
not “ministerial” actions. 

2. The amendment of Rule 315 is exempt from CEQA review because Rule 315 is 
a penalty rule.  There is no potential that the amendment might cause the release 
of additional air contaminants or create any adverse environmental impacts.  
Therefore, a Class 8 categorical exemption (14 Cal. Code Reg. §15308) applies. 
Copies of the documents relating to CEQA can be found in Appendix “D.” 

E. SUPPLEMENTAL ENVIRONMENTAL ANALYSIS 

1. Potential Environmental Impacts 

The amendment does not have any potential environmental impacts because the rule 
merely imposes a penalty on major facilities within ozone non-attainment areas that fail 
to meet the severe or extreme ozone attainment date unless such major facilities have 
reduced their ozone precursor emissions by twenty percent (20%) from a baseline 
amount.  Therefore, the rule does not have any impact upon emissions of air 
contaminants. 
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2. Mitigation of Impacts   

N/A 

3. Alternative Methods of Compliance 

N/A 

F. PUBLIC REVIEW 

See Staff Report Section (V)(A)(1)(g) and (2)(b), as well as Appendix “B.” 

VI. TECHNICAL DISCUSSION 

A. SOURCE DESCRIPTION 

This rule is applicable to any facility within the AQMA which emits or has the potential to emit 
NOx or VOCs in an amount sufficient to make it a Major Facility as defined in District Rule 
1301.  This rule shall be applicable if the AQMA fails to demonstrate attainment of the federal 
one-hour ambient air quality standard for ozone by 2007.  This rule also shall cease to be 
applicable when the AQMA is designated as attaining the one-hour national ambient air quality 
standard for ozone. 

B. EMISSIONS 

The proposed amendment of Rule 315 does not regulate emissions or impose control 
requirements.  Therefore, there will be no direct impact upon emissions. 

Rule 315 specifies calculations that involve specific facility calendar year inventories of actual 
NOx and VOC emissions.  The proposed rule includes a requirement for the APCO to request 
each applicable facility inventory in writing each year – this provision does not create an 
additional emission inventory method or process.  Each applicable facility is by definition a 
federal major source and is therefore subject to all recordkeeping and reporting requirements, 
including the semi-annual and annual emissions reporting specified in existing federal operating 
permits as required by District Rule 3003(D).  Most applicable facilities are also subject to 
multiple state annual emission inventory requirements.  Each facility annual emission inventory 
is currently reviewed by the District and State personnel, including myriad quality control and 
quality assurance reviews.  Facility annual emission inventories are used for all regulatory 
purposes, including permit condition compliance, emissions level triggers, New Source 
Review, state fees, and local, regional and state planning. 

Rule 315 has been amended to include a non-attainment area fee equivalency strategy, as 
provided by Section 172(e) of the Federal Clean Air Act.  Section 172(e) allows for alternative 
programs that are no less stringent than the mandated Section 185 program.  Under USEPA 
guidance, such programs may be either “fee equivalent” or “emissions equivalent” or a 
combination of both strategies.  This rule amendment proposes a “fee equivalent” program 
which will recognize funding from fee programs that are surplus to the SIP and are used for air 
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quality improvement projects in the AVAQMD.  USEPA guidance requires fees collected 
under such program be directed towards the reduction of NOx or VOC emissions.  Such funds 
will be accumulated into a fee equivalency “tracking account” and used to offset the burden 
otherwise required under the Section 185 penalty collection approach.  This “fee equivalency” 
approach must be used to facilitate pollution reduction efforts, whereas the Federal Clean Air 
Act does not specify how Section 185 penalty revenues are to be used.  Therefore, this “fee 
equivalent” strategy will have a greater potential for an air quality benefit than the Section 185 
penalty.   

C. CONTROL REQUIREMENTS 

Rule 315 is a penalty rule, and does not impose any control requirements. 

D. PROPOSED RULE SUMMARY 

This section gives a brief overview of the proposed amendments in Rule 315. 

Subsection (A)(2)(a) has been modified to differentiate the District portion from the entire 
AQMA. 

Subsection (A)(2)(b) has been removed pursuant to USEPA comment that the subsection is 
confusing and not necessary. 

Subsection (A)(2)(c) (renumbered (A)(2)(b)) has been modified to remove reference to the 
eight-hour ozone standard. 

Subsection (A)(3)(a) has been modified to remove the multiple facility aggregation exemption. 

Subsection (A)(3)(b) has been added to allow use of equivalency demonstration.  In case of a 
shortfall, facilities will be assessed on a pro rata share of the fee.  Language was clarified 
pursuant to USEPA comment. 

Subsection (B)(3) definition for “Clean Unit” has been removed at USEPA direction. 

Subsection (B)(4) has been modified to extract a separate definition for “District Portion of the 
AQMA” (now subsection (B)(3)) from the definition for “Southeast Desert Modified Air 
Quality Maintenance Area.”  Additionally, this definition defines the entire AQMA pursuant to 
USEPA direction that the entire AQMA is required to attain the one-hour ozone standard before 
Section 185 ceases to apply. 

Subsection (B)(5) definition has been added for the State Implementation Plan. 

Subsection (C)(1) has been modified to provide date for critical action.  Also, modification 
made to require an annual report of actual emissions as opposed to submittal only after written 
request. 

Subsection (C)(2) is duplicative of subsection (E)(4)(b) and has been deleted. 
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Subsection (D)(1)(e) has been removed as it was applicable to “Clean Units” which have been 
removed from the rule. 

Section (E) has been added to provide the equivalency determination.  This section requires the 
APCO to establish a “Tracking Account.”  Credits and debits will be reconciled annually.  
Should the balance be positive, funds shall be credited to the next calendar year.  Should the 
fund be negative, facilities will be assessed a pro rata share of the fee.  Dates have been added 
to allow the regulated community and the public to more clearly understand how the rule is to 
be implemented.   

Equivalency Reporting Requirements Rule Section Completion Date

1 Verification of actual emissions from Facility (C)(1) June 01

2 Request expenditures of SCAQMD and MDAQMD (E)(2)(a)

3 Request penalty obligation of SCAQMD and MDAQMD (E)(2)(b)

4 Request penalty fees collected in SCAQMD and MDAQMD (E)(2)(c)

5 Determination of equivalency (E)(3)(a) August 01

6 Partial Equivalency notification to facility (if needed) (E)(4)(b) August 15

7 Payment due (E)(4)(b) September 15

8 Permit suspension notification (E)(4)(b) October 01

9 Annual Report to CARB and USEPA (F)(2) December 31

July 01

 

Subsection (E)(1)(a) has been added to specify which expenditures are SIP-surplus and 
therefore qualified to be credited towards the “Tracking Account.”  H&S Code Division 26, 
Part 5, Chapter 7 (commencing with Section 44200) allows an air district, upon action of its 
Governing Board to levy a fee upon motor vehicles registered within the district (H&S Code 
§§44223 and 44225).  On July 15, 1997 the AVAPCD (the AVAQMD’s predecessor agency) 
adopted resolution 97-04 to allow the Department of Motor Vehicles (DMV) to continue 
collecting the four dollar ($4) vehicle registration fee.  On April 19, 2005 the AVAQMD via 
resolution 05-03 authorized increasing this fee to $6 with the additional two dollars ($2) going 
to fund lower emission school bus program pursuant to H&S Code 44299.90 et seq.  The  DMV 
collects the fees and forwards them on to the District (H&S Code §44227).  Administrative 
costs are limited by statute both for the district and for any use funds disbursed under the 
program (H&S Code §§44229 and 44233).  These fees may not be used for carpool or similar 
services but may be used for congestion management and transportation control programs 
(H&S Code §§44235, 44236 and 44237).  The funds generated from these fees are commonly 
referred to as “AB2766 funds.”  These funds are surplus to the SIP because, as USEPA has 
asserted both directly and indirectly on many occasions, provisions of the H&S Code are not in 
and of themselves contained in the SIP unless they are directly submitted and approved by 
USEPA.  The District has not, on any occasion, requested that the District programs supported 
by these funds be included as a SIP revision.  In addition, the District has not claimed emission 
reductions generated by such funds in any planning document submitted and approved as a SIP 
revision.  To the District’s knowledge CARB has not made any similar submission regarding 
these H&S Code provisions or the programs funded by them. 
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The proposed rule identifies four qualified programmatic sources of SIP surplus expenditures 
for equivalency purposes: AB2766 funds, AB 923 funds, Air Quality Improvement Program 
(AQIP) funds, and the Carol Moyer Memorial Air Quality Standards Attainment Program (Carl 
Moyer).  None of these programs were included in the District’s 2004 federal ozone SIP 
submittal. 

The District has discussed the Section 185 ozone non-attainment area equivalency strategy 
contained in the proposed rule with the South Coast Air Quality Management District and the 
Mojave Desert Air Quality Management District.  Each air district has expressed a willingness 
to participate in the necessary data gathering and sharing exercises required to demonstrate the 
regional equivalency as proposed in the rule. 

Subsection (E)(2) has been modified to clarify the elements for the AQMA accounting.   

Subsection (E)(3) provides the mechanism for determining “Equivalency.” 

Subsection (E)(4) has been relocated to Section (F) to reflect that, sequentially, the reporting 
requirements follow the accounting in Section (E). 

Subsection (renumbered) (E)(4) establishes what is to occur if there is a partial equivalency 
determined. 

Section (F) establishes the necessary elements or the report to be filed with CARB and USEPA. 

Attachment A has been added to indicate the list of qualified programs funding the Section 
172(e) equivalency tracking account. 

E. SIP HISTORY 

1. SIP History. 

Rule 315 – Federal Clean Air Act Section 185 Penalty was originally adopted 
2/15/2011. It was forwarded to CARB on 3/03/11 with a request that it be submitted as 
a SIP revision.  CARB subsequently submitted the rule to USEPA on 4/22/11.  USEPA 
made a completeness finding on 5/19/2011. 

2. SIP Analysis. 

USEPA has indicated that the 2/15/2011 version of the rule is only partially approvable 
in its current format.  USEPA has recommended a variety of changes to allow for full 
approvability.  The AVAQMD will be requesting CARB to submit the proposed 
amendments to Rule 315 – Federal Clean Air Act Section 185 Penalty, including 
USEPA’s requested changes, for inclusion in the AVAQMD SIP superseding the prior 
submission. 
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APPENDIX "A" 
Rule 315 – Federal Clean Air Act Section 185 Penalty 

Iterated Version 
 
 

The iterated version is provided so that the changes to an existing rule may be easily found.  The manner 
of differentiating text is as follows: 
 
1. Shaded text identifies new or revised language. 
 
2.  Lined out text identifies language which is being deleted. 
 
3. Normal text identifies the current language of the current rule which will remain unchanged by the 

adoption of the proposed amendments. 
 
4. Italicized text identifies explanatory material that is not part of the proposed language. 
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(Adopted: 02/15/11; Amended: mm/dd/yy) 

AVAQMD RULE 315 315-1 
Federal Clean Air Act Section 185 Penalty 
D2: 09/23/11 

 
 
 

Rule 315 
Federal Clean Air Act Section 185 Penalty 

 
 

(A) General 

(1) Purpose 

The purpose of this rule is to implement the mandatory penalty pursuant to Section 185 
of the Federal Clean Air Act (42 U.S.C. §7511d) within the District portion of the 
Southeast Desert Modified Air Quality Maintenance Area (AQMA). [Note:  “District” 
is defined in District Rule 1301(S)] 

(2) Applicability 

(a) This rule is applicable to any Facility within the District Portion of the AQMA 
which emits or has the potential to emit nitrogen oxides (NOx) or volatile 
organic compoundsVolatile Organic Compounds (VOC) in an amount sufficient 
to make it a Major Facility as defined in District Rule 1301. [Modified to 
differentiate District portion from entire AQMA pursuant to USEPA direction 
that entire AQMA is required to attain standard before Section 185 ceases to 
apply.] 

[Subsection deleted pursuant to USEPA comment letter of 09/15/11 #1, stating this 
subsection is confusing and not necessary.] 

(b) This rule shall be applicable if the AQMA fails to demonstrate attainment of the 
federal one-hour ambient air quality standard for ozone by 2007. 

(c) This rule shall cease to be applicable when the AQMA is designated as attaining 
either the one-hour or eight-hour national ambient air quality standard for ozone. 
[Subsection modified pursuant to USEPA comment letter of 09/15/11 #2.] 

(3) Exemption 

(a) No facility otherwise subject to this rule shall be required to remit a Federal 
Clean Air Act Section 185 penalty during any calendar year in which all 
Facilities subject to such penalties within the AQMA cumulatively emitfacility 
emits verified actual emissions equal to or less than 80 percent of theirits 
combined Baseline Emissions amounts.  [Modified for clarity.] 
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(b) No facility otherwise subject to this rule shall be required to remit a Federal 
Clean Air Act Section 185 penalty during any calendar year in which the District 
has demonstrated fee equivalency in accordance with the procedures contained 
in Section (E) below.[Provision added to allow use of equivalency 
demonstration.  Note: in case of a shortfall facilities will be assessed a pro rata 
share of the fee. Language revision suggested pursuant to USEPA comment 
letter of 09/15/11 #3.]]  

(B) Definitions 

For the purposes of this rule the definitions contained in District Rule 1301 shall apply unless 
otherwise defined below. 

(1) “Actual Emissions” –- Actual total facility calendar year emissions to atmosphere of 
each of NOx and VOC reported to the District through a verified emission inventory.  
Fugitive Emissions from a Facility shall not be included in the calculation unless the 
Facility belongs to one of the twenty-seven major source categories listed under 
subsection (2) of the definition of “major source” in 40 CFR 51.165(a)(1)(iv)(C).   

(2) “Baseline Emissions” –- Baseline emissions are calculated for each of NOx and VOC 
Facility emissions to the atmosphere for which the source is classified as a Major 
Facility, in accordance with Section (D) below. 

(3) “Clean Unit”  – A Permit Unit that is complying with permit conditions that have been 
determined to meet the definition of Best Available Control Technology and/or Lowest 
Achievable Emission Rate for NOx and VOC. 

(3) “District Portion of the AQMA” - The entirety of the District is located within the 
AQMA.  [Moved from former (B)(4)] 

(4) “Southeast Desert Modified Air Quality Maintenance Area (AQMA)” – The areaThat 
portion of the Metropolitan Los Angeles Air Quality Control Region as described in 40 
CFR §81.167.  The entirety of the District is within the Southeast Desert Modified Air 
Quality Maintenance Area.305 (Ozone one-hour standard).  [Modified to define entire 
AQMA pursuant to USEPA direction that entire AQMA is required to attain standard 
before section 185 ceases to apply.] 

(5) “State Implementation Plan (SIP)” – The federally approved body of regulations 
representing control strategies to minimize air pollution adopted by state and local air 
pollution control agencies in compliance with Section 110 of the Clean Air Act, 42 
U.S.C. §7410. 

(C) Requirements 

(1) Verification of Actual Emissions 
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(a) AnyBy June 1, on an annual basis, any facility subject to the provisions of this 
rule shall, upon written request by the APCO, submit a verified inventory of 
Actual Emissions. 

(2) Collection of Penalty 

(a) Beginning in the year this rule is adopted, the APCO shall, for each facility 
subject to the provisions of this rule, notify the facility by mail of the penalty amount 
dueaccordance with Rule 107 – Certification and payableEmission Statements and the 
date the penalty is due.  If the penalty is not paid by the due date specified in the notice, 
the subject facility permits will be suspended and a suspension notification will be made 
by mail.  A suspended permit may be reinstated by payment of the applicable 
penalty.Federal Clean Air Act Section 182(a)(3)(B). [Modified pursuant to USEPA 
comment letter of 09/15/11 #4 and #8 stating that the rule should require an annual 
report of actual emissions, as opposed to a submittal only after written request.] 

[Modified pursuant to USEPA comment letter of 09/15/11 #5.  This section is 
duplicative of (E)(4)(b) and has been deleted.] 

(D) Calculations 

(1) Baseline Emissions for a Facility shall be calculated as specified below: 

(a) For a Facility that began operation prior to 2007, the Baseline Emissions shall be 
the lower of the: 

i. The Actual Emissions during 2007; or the 
ii. The amount of emissions allowed by permit condition. 

(b) For a facility that began operation during 2007, the Baseline Emissions shall be 
the lower of: 

i. The amount of emissions allowed by permit condition,; or 
ii. The Actual Emissions from the operation period extrapolated over 

calendar year 2007. 

(c) For a facility that begins operation after 2007, the Baseline Emissions shall be 
the amount allowed under the applicable implementation plan. 

(d) For an irregular, cyclical or otherwise significantly varying Facility that began 
operation prior to 2003, Baseline Emissions may be calculated as the average of 
the verified Actual Emissions for any two years of the years 2003 through 2007 
that the APCO determines are the most representative of operation, if the facility 
demonstrates in writing to the satisfaction of the APCO and USEPA that they 
are not a regular Facility. 
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(e) For a facility that includes a Clean Unit, Baseline Emissions may be calculated 
[Removed pursuant to subsection a through d above excluding the emissions 
from all Clean Units, if the Facility demonstrates in writing to the satisfaction of 
the APCO and USEPA that the Facility includes a Clean Unit.direction.] 

(2) Penalty Determination 

(a) The penalty for a Facility shall be $5,000, adjusted pursuant to subsection 
(D)(2)(b), per ton of Actual Emissions during a calendar year that exceed 80% 
percent of the baseline emissions, as specified below: 

( )[ ] CEEP ba ××−×= 8.05000  

Where: 

P = Penalty (in dollars) 
Ea = Actual Emissions 
Eb = Baseline Emissions 
C = Percent change in the Consumer Price Index as 

determined by subsection (D)(2)(b) 

(b) The change in the Consumer Price Index shall be determined in accordance with 
the provisions of 42 U.S.C. §7511d(b)(3) (Federal Clean Air Act §185(b)(3)) 
and 42 U.S.C. §7661a(b0)(3)(B)(v) (Federal Clean Air Act §502(b)(3)(B)(v)). 

(E) Equivalency Determination 

(1) Federal Clean Air Act Section 185 Equivalency “Tracking Account” 

(a) The APCO shall establish and maintain a Federal Clean Air Act Section 185 
Equivalency “Tracking Account.”  Such Tracking Account shall be credited with 
actual expenditures occurring in calendar years beginning the calendar year in 
which this rule is adopted on qualified programs that are designed to fund 
projects which: 

(i) Are surplus to the SIP for the Federal one-hour Ozone standard;  

(ii)  Have been certified by the APCO, the Executive Officer of CARB and 
USEPA as being surplus to the SIP; and [Modified pursuant to USEPA 
comment letter of 09/15/11 #7.] 

(iii)  Are designed to result in direct, or to facilitate future, VOC or NOx 
reductions within the District from uses as approved by USEPA. 

(b) Expenditures credited to the Federal Clean Air Act Section 185 Equivalency 
“Tracking Account” need not actually be held by or disbursed by the District 
provided the source of the expenditures is an eligible project in a qualified 
program. 
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(c) Expenditures shall be credited on a dollar for dollar basis and shall not be 
discounted due to the passage of time. 

(d) If expenditures credited for a given year are greater than those necessary for the 
demonstration of equivalency for that year the surplus may accumulate and be 
used as needed to demonstrate equivalency in subsequent years. 

[Derived from SCAQMD 317(c)(1).] 

 (2) AQMA Accounting 

(a) By July 1, on an annual basis, the APCO shall request an accounting of 
applicable expenditures, as defined in subsection (E)(1)(a), made within the 
portions of the AQMA that are under the jurisdiction of the Mojave Desert Air 
Quality Management District and the South Coast Air Quality Management 
District from the APCO or Executive Officer of each respective district. [Date 
included for the regulated community and the public to more clearly understand 
how the rule is to be implemented, pursuant to USEPA comment letter of 
09/15/11 #8.] 

(b) By July 1, on an annual basis, the APCO shall request an accounting of the 
applicable penalty obligation, as determined in subsection (D)(2), for sources 
within the portions of the AQMA that are under the jurisdiction of the Mojave 
Desert Air Quality Management District and the South Coast Air Quality 
Management District from the APCO or Executive Officer of each respective 
district.  [Revised to specify penalty “obligation” pursuant to CARB comment 
letter of 09/08/11 #1 and USEPA comment letter of 09/15/11 #9.  Date included 
for the regulated community and the public to more clearly understand how the 
rule is to be implemented, pursuant to USEPA comment letter of 09/15/11 #8.] 

(c) By July 1, on an annual basis, the APCO shall request an accounting of the 
applicable penalty fees collected within the portions of the AQMA that are under 
jurisdiction of the Mojave Desert Air Quality management District and the South 
Coast Air Quality Management District from the APCO or the Executive Officer 
of each respective District. [Clarification provided pursuant to CARB comment 
of 9/08/11 #1.  Date included for the regulated community and the public to 
more clearly understand how the rule is to be implemented, pursuant to USEPA 
comment letter of 09/15/11 #8.] 

(d) The annual applicable expenditures made within the portions of the three 
districts that are within the AQMA together during a given calendar year shall be 
referred to as the “Combined AQMA Equivalency Tracking Account” for that 
calendar year. 

(e) The annual applicable penalty obligations determined within the portions of the 
three districts that are within the AQMA together during a given calendar year 
shall be referred to as the “Combined AQMA Penalties” for that calendar year. 
[Revised to specify penalty “obligation” pursuant to USEPA comment letter of 
09/15/11 #9. 
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(3) Equivalency Determination 

(a) By August 1, on an annual basis, the APCO shall also make a determination of 
equivalency according to the following formula:  [Date included for the 
regulated community and the public to more clearly understand how the rule is 
to be implemented, pursuant to USEPA comment letter of 09/15/11 #8.] 

( ) APEBB if −+=  

Where: 

Bi = The initial balance of the Federal Clean Air Act Section 
185 Combined AQMA Equivalency “Tracking 
Account” as existing at the beginning of the calendar 
year for which the equivalency determination is being 
made. 

E = The expenditures credited to the Federal Clean Air Act 
Section 185 Combined AQMA Equivalency “Tracking 
Account” during the calendar year for which the 
equivalency determination is being made. 

AP = The Combined AQMA Penalty amount determined by 
the APCO pursuant to subsections (E)(2)(b) and 
(E)(2)(e) above. 

Bf = The balance of the Federal Clean Air Act Section 
Combined AQMA Equivalency Tracking Account to be 
carried over into the subsequent calendar year as B1 if 
such amount is greater than zero.  The remaining 
penalty to be allocated to applicable Facilities pursuant 
to subsection (E)(4) below if such amount is less than 
zero. 

 

 [Derived from SCAQMD 317(c)(2-4)] 

[Relocated to Section (F) to reflect the fact that, sequentially, the reporting requirements follow 
the accounting pursuant to CARB comment letter of 9/9/11 #4.] 

(4) Partial Equivalency Determination and Calculation of Penalty 

(a) If the balance of the Federal Clean Air Act Section 185 Combined AQMA 
Equivalency Tracking Account is less than zero in any particular year then the 
APCO shall determine the penalty amount owed by each Facility as follows: 
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Where: 

Pry = Residual penalty for calendar year y 

Py = Penalty amount for calendar year y as calculated in 
subsection (D)(2) 

|Bfy| = Absolute value of negative balance of equivalency 
tracking account for calendar year y as calculated in 
subsection (E)(2) 

APy = Sum of all Py as calculated in subsection (D)(2) 

 

(b) No later than August 15, on an annual basis as required, the APCO shall 
thereafter notify the facility by mail of the penalty amount due and payable as 
calculated on a facility basis in (E)(4)(a),  with the  penalty due within 30 days.  
If the penalty is not paid by the due date specified in the notice, the subject 
facility permits will be suspended and a suspension notification will be made by 
mail within 15 days of the due date.  A suspended permit may be reinstated by 
payment of the applicable penalty. [Dates included for the regulated community 
and the public to more clearly understand how the rule is to be implemented, 
pursuant to USEPA comment letter of 09/15/11 #8 and #14.] 

(F) Reporting Requirements 

(1) Commencing the year this rule is adopted, and on or before 12/31 thereafter, the APCO 
shall file a report for the prior year accounting with CARB and USEPA that contains the 
following: [Deadline for submittal added pursuant to for the regulated community and 
the public to more clearly understand how the rule is to be implemented, pursuant to 
USEPA comment letter of 09/15/11 #8 and #12, and CARB comment letter on 9/8/11.] 

(a) A listing of all Facilities subject to this rule and the potential penalty obligation 
as calculated pursuant to Section (D) above for the prior calendar year;  

[Removed duplicative requirement.  See (F)(1)(b).] 

(b) The Combined AQMA Penalties for the prior calendar year;  

(c) The balance of the Federal Clean Air Act Section 185 Combined AQMA 
Equivalency Tracking Account, if any, at the beginning of the prior calendar 
year;  

(d) A listing of all qualified programs and expenditures associated with each 
program that were credited into the Federal Clean Air Act Section 185 
Combined AQMA Equivalency Tracking Account during the prior calendar 
year;  
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(e) The results of the calculation pursuant to subsection (E)(3)(a) above; and [Cross 
reference corrected pursuant to USEPA comment letter of 09/15/11 #13.] 

(f) The results of the remaining penalty allocation calculation pursuant to 
subsection (E)(4)(a) if any. [Cross reference corrected pursuant to USEPA 
comment letter of 09/15/11 #13.] 

[Derived from SCAQMD 317(c)(5)] 

See SIP Table at http://www.avaqmd.ca.gov/Modules/ShowDocument.aspx?documentid=921 
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Attachment A 

Name Ongoing/One-Time Year Expenditure 

Carl Moyer Ongoing Year 13 (Fiscal Year 2010/2011) $443,000
AB2766 Ongoing 01/10-12/10 $1,050,000
AB923 Ongoing 01/10-12/10 $525,000
AB118 (AQIP)
  Lawn and Garden Equipment Replacement Program One-Time 2010/2011 $20,000

List of Qualified Programs for Section 172(e) Equivalency Tracking Account
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APPENDIX "B" 
PUBLIC NOTICE DOCUMENTS 

 
 
 
1.  Proof of Publication for Notice of Public Hearing – Antelope Valley Press, August 18, 2011 
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APPENDIX "C" 
PUBLIC COMMENTS AND RESPONSES 

 
1. Transmittal of EPA Rule Review Comments, February 02, 2011 
2. CARB Preliminary Draft PTSD comments on MDAQMD Preliminary Draft Rule 315, June 

23, 2011 (Preliminary comments for the MDAQMD rule included as they are pertinent to 
AVAQMD Rule 315 due to the similarity of both rules) 

3. Transmittal of ARB Staff Rule Review Comments, September 8, 2011 
4. Transmittal of EPA Rule Review Comments, September 15, 2011 
5. Email thread, Subject AV and MD Staff Reports, September 27, 2011 
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Comment 1 

1 

2 

3 
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1. Allowance for a “Clean Unit” has been removed from the rule. 
2. The rule has been modified to remove the multiple facility aggregation exemption. 
3. A fee equivalency strategy has been added to the rule consistent with FCAA Section 172(e).  

See Section (E) of the rule, subsections (E)(1) through (E)(5). 

District Response to Comment 1 
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Comment 2 

1 

2 
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3 

4 
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1. Section (E) has been correctly renumbered. 
2. Requested sections have been added.  See subsection (E)(2)(b) and (E)(2)(d).  Subsections have 

been renumbered accordingly. 
3. Cross reference has been corrected. 
4. Cross references have been corrected. 

District Response to Comment 2 
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Comment 3 
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1 
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3 

4 
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1. Subsection (E)(2)(b) and (E)(2)(e) have been clarified to differentiate between Section 185 fee 
obligation and Section 185 fees that are collected.  Subsection (E)(2)(c) was added to incorporate 
additional suggested language. 

2. Completion dates for critical actions have been added as indicated. 
 

Equivalency Reporting Requirements Rule Section Completion Date

1 Verification of actual emissions from Facility (C)(1) June 01

2 Request expenditures of SCAQMD and MDAQMD (E)(2)(a)

3 Request penalty obligation of SCAQMD and MDAQMD (E)(2)(b)

4 Request penalty fees collected in SCAQMD and MDAQMD (E)(2)(c)

5 Determination of equivalency (E)(3)(a) August 01

6 Partial Equivalency notification to facility (if needed) (E)(4)(b) August 15

7 Payment due (E)(4)(b) September 15

8 Permit suspension notification (E)(4)(b) October 01

9 Annual Report to CARB and USEPA (F)(2) December 31

July 01

 
 
3. Sources of funds and expenditures that can be used in the Section 185 Equivalency Tracking 
Account are discussed in (VI)(D) of this Staff Report.  Additional discussion has been incorporated to 
identify how indicated funds are surplus, and to identify that certification belongs to future funding that 
may be added. 

4. Previous subsection (E)(3) was relocated to new Section (F) – Reporting Requirements.  This 
rearrangement reflects the fact that, sequentially, this information is the culmination of all the items 
required in Section (E). 

District Response to Comment 3 



 

AVAQMD Rule 315 C-11 
Final Staff Report, 11/29/11 

Comment 4 

1 

2 

3 

4 

5 

6 
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9 

8 

7 

10 

11 

12 

13 

14 

15 
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1. Subsection (A)(2)(b) has been deleted. 

2. Subsection (A)(2)(c) has been modified to remove the indicated wording. 

3. Subsection (A)(3)(b) has been revised as suggested for clarification. 

4. Subsection (C)(1) has been modified to require an annual report of actual emissions, as opposed 
to submittal only after written request. 

5. Language from subsection (C)(2) has been removed as suggested. 

6. Attachment “A” has been added to identify specific program(s) that will be relied upon in the 
Section 185 Equivalency Tracking Account.  Additionally, sources of funds and expenditures that can 
be used in the Section 185 Equivalency Tracking Account are discussed in (VI)(D) of this Staff Report. 
 Additional discussion has been incorporated to identify how indicated funds are surplus, and to 
identify that certification belongs to future funding that may be added. 

7. Subsection (E)(1)(a)(ii) has been revised to CARB “and” USEPA. 

8. Completion dates for critical actions have been added as indicated. 
 

 Equivalency Reporting Requirements Rule Section Completion Date 

1 Verification of actual emissions from Facility (C)(1) June 01 

2 Request expenditures of SCAQMD and MDAQMD (E)(2)(a) July 01 

3 Request penalty obligation of SCAQMD and MDAQMD (E)(2)(b)  

4 Request penalty fees collected in SCAQMD and MDAQMD (E)(2)(c)  

5 Determination of equivalency (E)(3)(a) August 01 

6 Partial Equivalency notification to facility (if needed) (E)(4)(b) August 15 

7 Payment due (E)(4)(b) September 15 

8 Permit suspension notification (E)(4)(b) October 01 

9 Annual Report to CARB and USEPA (F)(2) December 31 

 
9. Subsection (E)(2)(b) and (E)(2)(e) have been clarified to differentiate between Section 185 fee 
obligation and Section 185 fees that are collected. 

10. See comment response #8. 

11. See comment response #8.  Additionally, the District believes that the subsection (A)(3)(b) 
exemption is sufficient in clarity as presented. 

12. See comment response #8. 

13. References in (F)(1)(e) and (f) corrected. 

District Response to Comment 4 
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14. See comment response #8. 

15. The Staff Report discusses the District coordination with the SCAQMD and the SCAQMD’s 
agreement to report information outlined in subsection (E)(2) in subsection (VI)(D). 
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Comment 5 

1 
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1. Language in Section (VI)(A) of the Staff Report was changed as suggested. 

 

District Response to Comment 5 
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APPENDIX "D" 
CALIFORNIA ENVIRONMENTAL QUALITY ACT  

DOCUMENTATION 
 
 

1. Notice of Exemption – Los Angeles County, posted 10/28/11 
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APPENDIX "E" 
BIBLIOGRAPHY 

 
 

The following documents were consulted in the preparation of this staff report and the proposed 
amendment of Rule 315: 
 

1. 42 U.S.C. 7511d (Federal Clean Air Act Section 185) 
2. 42 U.S.C. 7511d (Federal Clean Air Act Section 172(e)) 
3. Guidance to Developing Fee Programs Required by the Clean Air Act Section 185 for the 1-

hour Ozone NAAQS (January 5, 2010) 
4. SCAQMD Rule 317 – Clean Air Act Non-Attainment Fees, Amended February 4, 2011 
5. SCAQMD Proposed Amended Rule 317 Board Item Documents, February 4, 2011 
6. SJVUAPCD Rule 3170 – Federally Mandated Ozone Nonattainment Fee, Amended May 19, 

2011 
7. SMAQMD Rule 307 Clean Air Act Fees, Adopted September 26, 2002 
8. United States Court of Appeals, Section 185 EPA Guidance Opinion, July 1, 2011 
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